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I. HOW TO LOSE YOUR LAW LICENSE

A. Not being able to account for clients’ money is a sure-fire way to place your ability

to practice law in serious jeopardy.

B. The Rules Regulating The Florida Bar (“RRTFB”) set forth specific procedures and

requirements for law firm trust accounts.

C. The following is a summary from FloridaBar.org1.

1. Bank Records.  These include monthly bank statements, deposit slips, wire
details, and the fronts and backs of canceled checks.  Attorneys should get
these records every month from the bank because the bank may not be able
to provide records more than a few years old.  Banks often dispose of records
pursuant to their retention policies and can even lose records.  Attorneys
should receive bank statements directly from the bank, unopened, to prevent
tampering by dishonest employees.

2. Receipts and Disbursements Journal.  This is a chronological list of every
transaction in the trust account.  The journal shows activity in the account for
all clients.  Like a checkbook register for a personal checking account, the
journal shows the date, source of deposit or payee of disbursement, amount
of the transaction and balance for the entire account.  The journal must also
identify the client and the reason for each transaction.

3. Ledger Cards.  Ledger cards show all transactions for individual clients.
There must be a separate ledger for each client, and it must identify the date,
a description, and the amount of transactions.  Each ledger should also
contain a running balance, showing the balance the client has in the trust
account at any given time.  If the journal for the entire account was sorted by
client, the result would be ledger cards.

4. Monthly Reconciliation.  Every month, attorneys must reconcile (match) the
balance in the bank account with the balance in the journal.  The bank
account balance, plus outstanding deposits, minus outstanding checks, must
equal the balance in the journal.  Most banks provide step-by-step

1 https://www.floridabar.org/rules/rrtfb/
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instructions on how to reconcile with the bank statement.  Deposits that have
been outstanding for more than a few days and checks that have been
outstanding for several months warrant research.

5. Monthly Comparison.  Every month, attorneys must compare the total
balances of the ledger cards to the reconciled bank balance, and the two must
match.  If the reconciled bank balance is less than the total of the ledger
cards, there could be a shortage in the account.  If the reconciled bank
balance is more than the total of the ledger cards, there’s an unidentified
balance of funds in the account.

6. The Written Plan.  Law firms with more than one attorney must maintain a
written plan for supervision and compliance of the trust account.  The plan
must identify the lawyer(s) responsible for signing trust checks, reconciling
the account, and answering questions about the trust account.  Firms must
give the plan to each lawyer in the firm and update it with any material
changes.

7. Record Retention.  Attorneys must maintain the above records for at least six
years.

D. Available Resources

1. Legalfuel.com

a. A service of The Florida Bar: “Bridging the gap between business

and law.”

b. Trust Accounting Resources - See Appendix 1.

2. Member benefits from The Florida Bar2

a. TrustBooks, for example.3

II. HOW TO LOSE YOUR SANITY

A. Cybersecurity attacks

1. Ransomware

2. Cyber espionage

3. Spear phishing

2 https://www.floridabar.org/member/benefits/practice-resources/

3 http://trustbooks.com/florida/
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4. Insider threats

5. Negligence

a. Email to wrong email address

b. Lost devices

B. Policies and Training

1. Three of the 33 credit hours every 3 years must be in approved technology

programs.  RRTFB, Rule 6-10.3(b).

C. Available Resources

1. Legalfuel.com

a. A service of The Florida Bar:  “Bridging the gap between business

and law.”

b. “Cybersecurity for the Everyday Lawyer” - 1 hour video

(1) This presentation focuses on 10 practical steps that will
enable the smaller firm to identify its risks, take appropriate
action, and protect its systems and clients.

c. “What Lawyers Need to Know about Cybersecurity” - 30 min

podcast

(1) Lawyers are in the business of holding sensitive and personal
information, so they are prime targets for data breaches.  Do
you know how to protect your firm and clients?  Lawyers
should prepare their firms for different types of cybersecurity
threats.  Firms of all sizes can implement defenses tailored to
their needs, and lawyers have an ethical and legal obligation
to take cybersecurity seriously.

III. EASY LISTENING

A. ACTEC Trust and Estate Talk offers professionals best practice advice, insights, and

commentary on subjects that affect the profession and clients. ACTEC, a

professional society of peer elected trust and estate lawyers, is passionate about

estate and trust issues including elder law, estate planning, wealth management,

probate law, wills, living wills, powers of attorney, guardianship, medical powers of

attorney, trusts, irrevocable trusts, special needs trusts, charitable trusts, trust funds,
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Rockefeller trusts, marital trusts, asset protection, family partnerships, estate taxes,

gift taxes, tax legislation, tax law, and tax reform.

1. 70 episodes (and more being added every week) - See Appendix 2.

a. Balancing Independence and Vulnerability of Older Adults

b. Charitable Giving

c. Marriage, Divorce, and Asset Protection

d. Lawyers as Trustees

2. Length varies from 6 to 20 minutes

B. Or, the Ed Scales Show, most Sundays from 11 a.m. to 2 p.m.

1. Classic Rock and Roll, with a health does of music trivia

2. 104.1 on your FM dial in the Florida Keys, or www.us1radio.com,

IV. PDF/A, NOT PDF, EH

A. PDF/A is the official and required format for documents submitted through the e-

filing portal.

1. Not a Canadian’s reference to portable document format.

B. PDF/A is an ISO-standardized subset of PDF that eliminates certain risks to the

future reproducibility of the content.

1. Unlike normal PDF, PDF/A requires that everything necessary to precisely

render the document is contained in the PDF/A file, including fonts.

2. PDF/A forbids dynamic content to ensure that the user sees the exact same

content both today and for years to come.

C. Administrative Order 19-23 (Corrected) dated June 10, 2019 - See Appendix 3.

D. Create a PDF/A document by:

1. Save As Other from a PDF document - See Appendix 4.

2. Print from a native document or a PDF document.

V. CHEAP OUT ON TECHNOLOGY AT YOUR OWN RISK4

A. Cheaping out on technology can have consequences.

1. A law firm rejected a recommendation to get an online back up system that

would have cost less than $1,250 a year.

4 Emerald Coast Utils. Auth. v. Bear Marcus Point, LLC, 227 So. 3d 752 (Fla. 1st DCA 2017).
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2. The same firm directed its IT consultant to configure the email to delete

email identified as spam without any notification to the recipient and without

creation of logs, all of which was against the consultant’s recommendation.

3. After realizing that an adverse order had been entered and served, and after

the appeal deadline, the law firm asked the trial court to vacate and reenter

the order so that a timely appeal could commence.

4. The law firm asserted that it did not receive an order which had been sent by

email from the clerk of the court. 

5. The trial court concluded that the law firm “made a conscious decision to use

a defective email system without any safeguards or oversight in order to save

money” and denied the request.

6. The trial court ruled the law firm was at fault, not the trial court or clerk.

B. Those shortcomings, which were established in the record, supported the First

District Court of Appeal in affirming the trial court’s denial of relief requested based

upon “mistake, inadvertence, surprise or excusable neglect” which are the grounds

for relief under Florida Rules of Civil Procedure 1.540(b).

C. The appellate court also noted the processes in place by the opposing law firm,

which “had a protocol where an assigned paralegal would check the clerk’s website

every three weeks.”

D. Checking dockets on line regularly should be standard procedure.

1. In probate practices, particularly before - not after - key deadlines, such as

the deadline to object to claims.

2. In litigation practices, when orders are pending.

VI. WHO CAN OBJECT?5

A. The term “interested person” is a term of art in the Florida Probate Code and in the

Florida Trust Code.

1. “Subject to additional definitions in subsequent chapters that are applicable
to specific chapters or parts, and unless the context otherwise requires, in this
code, in s. 409.9101, and in chapters 736, 738, 739, and 744, the term:  . . . 

5 Cruz and Cates v.  Cmty. Bank & Tr. of Fla., 44 Fla.  L. Weekly D2037 (Fla.  5th DCA August 9, 2019).
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(23) “Interested person” means any person who may reasonably be expected
to be affected by the outcome of the particular proceeding involved. In any
proceeding affecting the estate or the rights of a beneficiary in the estate, the
personal representative of the estate shall be deemed to be an interested
person. In any proceeding affecting the expenses of the administration and
obligations of a decedent's estate, or any claims described in s. 733.702(1),
the trustee of a trust described in s. 733.707(3) is an interested person in the
administration of the grantor's estate. The term does not include a beneficiary
who has received complete distribution. The meaning, as it relates to
particular persons, may vary from time to time and must be determined
according to the particular purpose of, and matter involved in, any
proceedings.  . . .”  Florida Probate Code §731.201.

2. The term is “interested person” not “interested party.”

B. Only an interested person may invoke the court’s jurisdiction regarding the

administration of a trust.  Florida Trust Code §736.0201(2).

C. The children of a decedent were disappointed with their father’s pour-over

will/revocable trust estate plan which left his property to charity instead of to them. 

So, they filed to invalidate the will and the trust.

D. While that litigation was pending, the trustee of the trust served the children with a

trust accounting.  The accounting included the limitations notice to shorten to 6

months the period within which to object.

E. The children filed a lawsuit against the trustee regarding the administration of the

trust.

F. The trustee moved to dismiss, asserting that the children lacked standing because

they were not then beneficiaries.  Because the will/trust contest had not yet been

resolved, the trustee characterized the interest of the children as “hypothetical” based

on “uncertain future events.”  The trial court agreed and dismissed the lawsuit

brought by the children.

G. The appellate court reversed, finding that the children’s potential inheritance (if they

are successful in the will/trust contest) was sufficient to give them “interested

person” status. 
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VII. CHILD TAKES PRECEDENCE OVER DISABLED PARENT6

A. Mother seeks satisfaction of an arrearage of nearly $100,000 for child support for

minor child by a continuing writ of garnishment directed to distributions from a

special needs trust for the benefit of father.

B. The trust is a discretionary trust with spendthrift protection.  The parties stipulated

that the father:

1. Does not exercise any control over the trust.

2. Does not have the ability to compel the trustee to disburse trust funds.

3. Does not personally receive any distributions because they are paid by the

trustee directly to third parties for the sole benefit of the father.

C. The trial court determined it could not garnish, even for child support, discretionary

payments for the father from a special needs trust.

D. The appellate court reversed, agreeing with the mother that:

1. Spendthrift protection is unenforceable against a valid child support order

pursuant to Florida Trust Code §736.0503; and

2. Discretionary distributions are not protected from continuing garnishment for

support payments.

E. The appellate decision, referring to Bacardi v.  White, 463 So. 2d 218 (Fla.  1985)

and Berlinger v. Casselberry, 133 So. 3d 961 (Fla. 2d DCA 2013), observes that

Florida has two competing public policies: (i) respecting the protection granted by

spendthrift trusts versus (ii) requiring satisfaction of support obligations by spouses

and parents for alimony and child support obligations. 

VIII. EXAMINING COMMITTEE EXAMINING WHAT?7

A. In connection with an incapacity proceeding, a three member examining committee

is appointed.  Florida Guardianship Law §744.331(3)(a)-(b).

1. Inclusion on the committee:

a. One member must be a psychiatrist or other physician. 
6 Alexander v.  Harris, 44 Fla. L. Weekly D1311 (Fla. 2d DCA May 17, 2019).

7 Cook v.  Cook, 260 So.  3d 281 (Fla.  4th DCA 2018), original opinion at 43 Fla. L. Weekly D2159, clarified at 43
Fla.  L.  Weekly D2639.
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b. The remaining members must be either a psychologist, gerontologist,

another psychiatrist, or other physician, a registered nurse, nurse

practitioner, licensed social worker, a person with an advanced

degree in gerontology from an accredited institution of higher

education, or other person who by knowledge, skill, experience,

training, or education may, in the court’s discretion, advise the court

in the form of an expert opinion. 

c. One member must have knowledge of the type of incapacity alleged

in the petition. 

d. If the attending or family physician is available for consultation, the

committee must consult with the physician. 

e. Members must be able to communicate, either directly or through an

interpreter, in the language that the alleged incapacitated person

speaks or to communicate in a medium understandable to the alleged

incapacitated person if she or he is able to communicate. 

2. Exclusion from the committee:

a. Unless good cause is shown, the attending or family physician may

not be appointed to the committee. 

b. Members may not be related to or associated with one another, with

the petitioner, with counsel for the petitioner or the proposed

guardian, or with the person alleged to be totally or partially

incapacitated.

c. Members may not be employed by any private or governmental

agency that has custody of, or furnishes, services or subsidies,

directly or indirectly, to the person or the family of the person alleged

to be incapacitated or for whom a guardianship is sought. 

d. Members may not include the petitioner(s).

B. Each member of the examining committee shall examine the person and make a

report.  Florida Guardianship Law §744.331(3)(e)-(g).
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1. Each examining committee member must determine the alleged incapacitated

person’s ability to exercise those rights specified in § 744.3215. 

2. In addition to the examination, each examining committee member must

have access to, and may consider, previous examinations of the person,

including, but not limited to, habilitation plans, school records, and

psychological and psychosocial reports voluntarily offered for use by the

alleged incapacitated person. 

3. The examination of the alleged incapacitated person must include a

comprehensive examination, a report of which shall be part of each

member’s written report. The comprehensive examination report should be

an essential element, but not necessarily the only element, used in making a

capacity and guardianship decision. The comprehensive examination must

include certain items, if indicated, or explain why not:

a. A physical examination;

b. A mental health examination; and

c. A functional assessment.

4. Each member’s written report must be signed by the member and must

include:

a. To the extent possible, a diagnosis, prognosis, and recommended

course of treatment.

b. An evaluation of the alleged incapacitated person’s ability to retain

her or his rights, including, without limitation, the rights to marry;

vote; contract; manage or dispose of property; have a driver license;

determine her or his residence; consent to medical treatment; and

make decisions affecting her or his social environment.

c. The results of the comprehensive examination and the member’s

assessment of information provided by the attending or family

physician, if any.
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d. A description of any matters with respect to which the person lacks

the capacity to exercise rights, the extent of that incapacity, and the

factual basis for the determination that the person lacks that capacity.

e. The names of all persons present during the time the member

conducted his or her examination. If a person other than the person

who is the subject of the examination supplies answers posed to the

alleged incapacitated person, the report must include the response and

the name of the person supplying the answer.

f. The date and time the member conducted his or her examination.

C. Members of an examining committee have extensive responsibility, which comports

to the extensive impact on the alleged incapacitated person and the petitioner.

D. In an appeal by the ward (formerly alleged incapacitated person), the court may

properly review the extent of compliance with the statutory requirements placed

upon the members of the examining committee.  In such an appeal, when the alleged

incapacitated person demonstrates the absence of statutorily required elements in the

comprehensive examination, then a remand is appropriate so that a proper report can

be prepared.

IX. WHO HIRES THE WARD’S ATTORNEY?8

A. A ward retains many rights, one of which is the right “to counsel.”  Florida

Guardianship Law §744.3215(1)(l).

B. However, the right to counsel is not the right to hire counsel.

1. Hiring counsel requires entering into a contract.

2. If the right to contract has been removed, as it is in plenary guardianships,

then the ward does not have the right to hire counsel.

C. Only the guardian may enter into a contract to hire counsel.

D. When the guardian hires counsel for the ward, then the ward is not entitled to hire

other counsel. 

8 Jacobsen v.  Busko, 262 So.  3d 238 (Fla.  3rd DCA 2018).
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X. IT MAY BE SUMMARY, BUT IS IT FINAL?9

A. A summary administration is intended to allow for an expedited, streamlined

administration of probate assets that are below the filing threshold, currently

$75,000.  Florida Probate Code §735.201.

B. The usual 2 year from death limitations period applies for claims against the

decedent.  Florida Probate Code §§735.206(4)(f); 733.710.

C. However, “claims” by “forgotten” beneficiaries are not the types of claims that are

eliminated by the 2 year period.  “Florida nonclaim statute applies to claims brought

against the estate by creditors.  It does not apply to the beneficial interests of heirs.”

D. Procedurally, the hearing in which the appealed order was entered was non-

evidentiary.  The lack of evidence should likely have precluded granting the relief

requested, i.e., order reopening the summary administration.

1. Basic due process requires courts to receive evidence.

2. Without evidence to support the allegations in a petition, the petition should

be denied.

3. In Wallace v. Watkins, the hearing on the petition to reopen a summary

administration was noticed as non-evidentiary.  Without evidence, the

petition should have been denied.  However, petitioner’s counsel was saved

by the court taking judicial notice of certain court records regarding an

adoption.  The appellate court noted that the appellants “voiced no objection

to the court taking judicial notice” which eliminated any lack of due process

argument.

XI. ELECTION, NOT A TESTAMENTARY GIFT10

A. Many marital agreements:

1. Waive the right to an elective share.

2. Expressly allow for testamentary gifts.

3. Require changes to be in writing and signed by both parties.

9 Wallace v. Watkins, 253 So.  2d 1204 (Fla.  5th DCA 2018).

10 Wilson v. Wilson as Tr. Of Paul C. Wilson Living Tr., 44 Fla. L. Weekly D2076 (Fla. 4th DCA August 14, 2019).
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B. Sometimes estate planning documents include a conditional elective share trust, just

in case.

1. A so-called conditional elective share trust.  Florida Probate Code §732.201,

et. seq. 

2. For instance, a revocable trust might direct the trustee to “set aside from the

trust property as much property as is necessary to satisfy the elective share

. . . provided a timely election is filed.”

C. With a marital agreement including the above provisions and the deceased spouse’s

estate planning documents including the above elective share provisions, the

surviving spouse will not receive the elective share amount.

XII. CONDITIONS11

A. Sometimes estate planning documents place conditions on devises.  For example:

1. I leave all of my Probate Team seminar materials to David Brennan, if he is

living as of my death.

a. He is either living, or not.

b. If not, then game over.  So far, no possibility that he will again be

living, after he is not.

2. I leave all of my Probate Team seminar materials to The Lile Family

Foundation, or if that foundation is no longer in existence upon my death,

then to the Florida Legal Education Association, and I hope (but do not

require) those materials be displayed at a mobile symposia for which

continuing legal education is available at least once each fall.

3. I leave all of my Probate Team seminar materials to The Lile Family

Foundation,  or if that foundation is no longer in existence as of the time for

distribution, then to the Florida Legal Education Association, and I hope (but

do not require) those materials be displayed at a mobile symposia for which

continuing legal education is available at least once each fall.

11 Estate of Sibley, 273 So. 3d 1062 (Fla. 3rdDCA 2019).
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B. If the foundation is not in existence at the time the condition is tested, the devise

fails.  Even if the foundation had been in existence previously, was administratively

dissolved as of death, and was reinstated prior to distribution.

XIII. HOMESTEAD TRIFECTA: ALL ABOUT REAL PROPERTY TAXES

A. Save Our Homes is lost if the two year requirement is not met, even if due to

construction delays.12  Taxpayers:

1. Sold homestead.

2. Bought new property with a residence.

3. Demolished new residence without qualifying for homestead.

4. Commenced construction intended to be completed in time to qualify for

homesteads and port the Save Our Homes exemption.

5. Slept one night in tent on new property when they realized construction

would not be timely completed.

6. Applied for homestead status for real property tax purposes within two years,

in order to port the Save Our Homes exemption.

7. County denied the exemption because  taxpayers had not yet moved into the

new residence; the residence had not received a certificate of occupancy.

8. Received sympathy, and a denial, from the appellate court. 

a. “We sympathize with [the taxpayers’] loss of the homestead

portability benefit due to circumstances largely beyond their control. 

The court is mindful of the financial implications of this decision to

the [taxpayers].  The text of our constitution passed by the people of

our state, however, compels this decision.” Id., at 2314.

B. Double dipping not allowed, even if unintended.  The consequence includes interest

and penalties.13  Taxpayers:

1. Applied for, and received, homestead tax exemption in Florida.

2. Simultaneously, received tax benefit in Ohio based upon permanent

residency there.

12 Baldwin v. Henriquez, 44 Fla. L. Weekly 2311 (Fla. 2nd DCA September 13, 2019).

13 Fitts v. Furst, 44 Fla. L. Weekly 2314 (Fla. 2nd DCA September 13, 2019).
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3. Received notice from Property Appraiser of intent to record tax lien.

4. Proved that prior to receiving notice, they were unaware they had been

receiving the tax benefit in Ohio.

5. Proved that the tax benefit in Ohio was $560 for a five year period at issue.

6. Received sympathy, and a denial, from the appellate court.

a. “We, like the circuit court, are sympathetic to the [taxpayers.] There

is a tax lien on their [residence] due to an error on the part of a third

party in another state that apparently went undetected by the

[taxpayers] until they received the notice from the Property

Appraiser.  The tax credit they received in Ohio was negligible

compared to  the sanction they now face.  But the remedy for this

shortcoming ‘lies with the legislature, not the courts’.”

C. Double dipping not allowed, part duex.14 Taxpayer had received tax benefit in

Wisconsin for nine years, while claiming the benefits of Florida’s homestead tax

exemptions.  Property Appraiser revoked taxpayer’s exemption and recorded a tax

lien.  Taxpayer:

1. Received denial, without sympathy.

a. Decision referred to prior decision, so perhaps sympathy by

implication. 

D. And now, for the surprise:

1. When the estate of any person is being probated or administered in another

state under an allegation that such person was a resident of that state and the

estate of such person contains real property situate in this state upon which

homestead exemption has been allowed pursuant to s. 196.031 for any year

or years within 10 years immediately prior to the death of the deceased, then

within 3 years after the death of such person the property appraiser of the

county where the real property is located shall, upon knowledge of such fact,

record a notice of tax lien against the property among the public records of

that county, and the property shall be subject to the payment of all taxes

14 Brielmaier v. Furst, 44 Fla. L. Weekly 2318 (Fla. 2nd DCA September 13, 2019).
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exempt thereunder, a penalty of 50 percent of the unpaid taxes for each year,

plus 15 percent interest per year, unless the circuit court having jurisdiction

over the ancillary administration in this state determines that the decedent

was a permanent resident of this state during the year or years an exemption

was allowed, whereupon the lien shall not be filed or, if filed, shall be

canceled of record by the property appraiser of the county where the real

estate is located.15

XIV. A PUBLIC SERVICE ANNOUNCEMENT

A. Florida is not a community property state.

B. However, community property rights exist even for Florida decedents.  Florida

Probate Code §732.216 (“Sections 732.216-732.228 may be cited as the ‘Florida

Uniform Disposition of Community Property Rights at Death Act.’”)

C. This is not a new topic at The Probate Team.

1. 1992: Community Property - Legacy of the Visigoths, by William S. Belcher

2. 1996: Administering Community Property, by David F.  Powell

3. 2005: Community Property in Florida, by Debra Boje

4. 2014: Community Property in Florida?  Surprise, by Richard Warner

D. This is not an in-depth review of the Florida Uniform Disposition of Community

Property Rights at Death Act (“FUDCPRDA”).  However, it is a warning, a PSA if

you will.  But first:

1. When does it matter?

a. FUDCPRDA only applies when the decedent is survived by a spouse. 

No surviving spouse, then no FUDCPRDA issues.

b. FUDCPRDA only matters when property owned as of the decedent’s

death was acquired during the marriage in a community property

jurisdiction16 as community property. 

15 Fla. Stat. §196.161(1)(a).

16 Traditional community property states are Arizona, California, Idaho, Louisiana, Nevada, New Mexico, Texas,
Washington and Wisconsin.  Alaska, Tennessee, and South Dakota are so-called “opt-in states.”
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2. Why does it matter?

a. Loss of Tax Benefits:  Tax geeks think the surviving spouse might

get a “double” step up in basis.  Internal Revenue Code §1014(b)(6).

(1) Husband and wife own stock with a $1 basis.  Husband dies
first, when stock has an estate tax value of $10.

(a) If not community property, wife has a basis of $5.50
in Stock.  ($1/2 + $10/2 = $5.50)

(b) On the other hand, if community property, then wife
has a basis of $10 in Stock.

b. Incorrect Recipient: The beneficiaries of the estate of the deceased

spouse and the surviving spouse will likely be impacted by whether

FUDCPRDA apply.

(1) For property titled in the name of the surviving spouse, the
estate of the decedent will have rights.  In those
circumstances, the personal representative (or a beneficiary)
may have rights to pursue assets titled in the name of the
surviving spouse.  Florida Probate Code §732.221.

(2) For property titled in the name of the decedent, the surviving
spouse will have rights.  In those circumstances, the surviving
spouse may have rights to pursue assets titled in the name of
the decedent.  Florida Probate Code §732.223.

3. By when must the surviving spouse act?17

a. At least one court has now determined that a surviving spouse must

act within the creditors claims period.

b. The surviving spouse’s efforts in her petition to determine and

perfect her interest in community property was determined by the

trial court as asserting a “claim” against the estate which is subject to

the time periods in Florida Probate Code §§733.702 and 733.710.

The trial court ruled against the surviving spouse and the appellate

court affirmed.  

17 Johnson v.  Townsend, 259 So. 3d 851 (Fla.  4th DCA 2018), original opinion at 43 Fla. L. Weekly D2383,
certification granted at 44 Fla.  L.  Weekly D48.
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c. Although a rehearing was denied, a question of great public

importance was certified.

(1) “Whether a surviving spouse’s vested community property
rights are part of the deceased spouse’s probate estate making
them subject to the estate’s claims procedures, or are fully
owned by the surviving spouse and therefore not subject to
the estate’s claims procedures.”  Johnson v.  Townsend, 259
43 Fla. L.  Weekly D2383 (Fla.  4th DCA 2018).

E. Watch for community property issues when:

1. Planning estates; and

2. Administering estates.

XV. HOW TO COUNT18

A. The claims period (assuming timely service for reasonably ascertainable creditors)

ends 3 months after the date of first publication.  Florida Probate Code §733.702(1).

B. The three month period begins to run on the date of the first publication, not on the

day after the date of the first publication.

XVI. FROM THE GOVERNMENT AND HERE TO HELP

A. The IRS has a Taxpayer Advocate Service (“TAS”)

1. “TAS is an independent organization within the IRS.  Our job is to ensure

that every taxpayer is treated fairly and that you know and understand your

rights.”

B. Ways TAS has helped:

1. Developed the Taxpayer Roadmap 2019: An illustration of the Modern

United States Tax System - See Appendix 5.

XVII. THINGS TO LOOK FORWARD TO, OR, COCKTAIL FODDER

A. Tax Proposals of Candidates for President - See Appendix 6.

XVIII. TAX BASIS: THE NEXT FRONTIER

A. Estate tax minimization has lost significance to most clients.

B. Income tax minimization has become more relative for many clients.

C. The dreaded call:  “Your client has just learned that she will not live much longer.”

18 Herman v.  Herman, 44 Fla.  L.  Weekly D1875 (Fla.  1st DCA July 23, 2019).
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1. “Should we be doing anything during the brief time remaining?”

D. If the client is the beneficiary of a trust with assets that have a basis lower than fair

market value, then some action may be worth considering.

E. Some ways to obtain a basis adjustment (up or down) under Internal Revenue Code

§1014(b):

1. Distribute of assets to the beneficiary.

2. Grant a general power of appointment to the beneficiary.

F. Is it malpractice not to take those steps in the appropriate circumstances?

1. No, based on the specific facts in Stevenson v. Stanyer, according to an

unpublished opinion in the State of Washington.  Appendix 7.

2. Yes, in other situations?

XIX. REWRITE OF FLORIDA CORPORATE LAW

A. Chapter 607 has been completely overhauled.

1. Current law:  “Florida Business Corporation Act,” Fla. Stat. §607.0101.

2. New law:  “Florida Business Corporation Act.”

B. Effective January 1, 2020 - See Appendix 8.

XX. ALWAYS EXEMPT

A. The Florida Family Trust Company Act was Initially created in 2014.

B. Exemption from public records law made permanent in 2019

1. House Bill 7033 deleting Fla. Stat. §662.148(6).

XXI. EXEMPT EXCEPT WHEN NOT EXEMPT

A. Generally, all Baker Act filings are exempt from public records laws.  Senate Bill

838 creating §394.464.

B. In addition to a new statutory section, Senate Bill 838 also sets forth a statement of

policy.

1. The Legislature finds that it is a public necessity that petitions for voluntary
and involuntary admission for mental health treatment and related court
orders and records that are filed with or by a court under part I of chapter
394, Florida Statutes, and the personal identifying information of a person
seeking mental health treatment published on a court docket and maintained
by the clerk of the court under part I of chapter 394, Florida Statutes, be
made confidential and exempt from disclosure under s. 119.07(1), Florida
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Statutes, and s. 24(a), Article I of the State Constitution. The mental health
of a person, including a minor, is a medical condition, which should be
protected from dissemination to the public. A person’s mental health is also
an intensely private matter. The public stigma associated with a mental
health condition may cause persons in need of treatment to avoid seeking
treatment and related services if the record of such condition is accessible to
the public. Without treatment, a person’s condition may worsen, the person
may harm himself or herself or others, and the person may become a
financial burden on the state. The content of such records or personal
identifying information  should not be made public merely because they are
filed with or by a court or placed on a docket. Making such petitions, orders,
records, and identifying information confidential and exempt from disclosure
will protect such persons from the release of sensitive, personal information
which could damage their and their families’ reputations. The publication of
personal identifying information on a physical or virtual docket, regardless
of whether any other record is published, defeats the purpose of protections
otherwise provided. Further, the knowledge that such sensitive, personal
information is subject to disclosure could have a chilling effect on a person’s
willingness to seek out and comply with mental health treatment services.

C. Some limited exemptions from the exemption from public records are included in

this legislation.  The clerk may disclose otherwise confidential and exempt

documents upon request to:

1. The petitioner and the petitioner’s attorney.

2. The respondent and the respondent’s attorney.

3. The respondent’s guardian or guardian advocate.

4. In the case of a minor respondent, the respondent’s parent, guardian, legal

custodian, or guardian advocate.

5. The respondent’s treating health care practitioner.

6. The respondent’s health care surrogate or proxy.

7. The Department of Children and Families.

8. The Department of Corrections if the respondent is committed or is to be

returned to the custody of the Department of Corrections from the

Department of Children and Families.

9. A person or entity authorized to view records upon a court order for good

cause.
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XXII. NO RUSH TO TRANSFER HOMESTEAD19

A. Transfers of real property in Florida results in a documentary stamp tax.  Fla. Stat.

§201.02.

B. The amount of tax is based upon the amount of consideration.  Consideration

includes money paid or agreed to be paid, of course.  However, consideration also

includes the amount of any mortgage, whether or not the underlying indebtedness is

assumed by the transferee.

C. In 2018, an exemption was added for homestead property transferred between

spouses for transfers within 1 year after the date of the marriage.

D. In 2019, the 1 year limitation was eliminated.

XXIII. HOW SMALL IS SMALL ENOUGH?20

A. The amount in controversy threshold for county court jurisdiction had not changed

in nearly three decades.

B. The legislature and the courts worked together to study an appropriate increase.

C. The change enacted includes two steps:

1. Effective January 1, 2020, the jurisdictional amount is $30,000; and

2. Effective January 1, 2023, the jurisdictional amount is $50,000.

XXIV. CONCLUSION

19 Fla. Stat. 201.02(7)(b), as amended by Chapter 2019-42, Laws of Florida.

20 Chapter 2019-58, Laws of Florida.
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Appendices

1. Trust Accounting Resources from LegalFuel

2. ACTEC Podcasts

3. Administrative Order 19-23 (Corrected)

4. PDF-A Example

5. Roadmap for IRS 

6. Candidates’ Tax Proposals prepared by Paul Morf

7.  Stevenson v. Stanyer, unpublished opinion

8. Final Bill Analysis of the Florida Business Corporation Act
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Supreme Court of Florida 
No. AOSC19-23

Corrected1

IN RE: FILING ELECTRONIC COURT DOCUMENTS STANDARDS 
AND DOCUMENT STORAGE AND BACKUP OF ELECTRONIC 
RECORDS STANDARDS

ADMINISTRATIVE ORDER

The use of personal computers by government and business has changed the 

way documents are archived.  Prior to the 1990s, most offices maintained records 

on paper in centralized files.  Today, however, organizations are embracing the 

need for digital archiving, and the Portable Document Format (PDF) file format is 

rapidly overtaking paper for the long-term storage of records. This administrative 

order adopts two sets of standards that implement the most reliable and suitable file 

format currently available for the long-term storage of electronic court documents.

Filing Electronic Court Documents Standards

The Florida Courts Technology Commission (commission), which is 

responsible among other things with updating technical standards for technology 

1. This administrative order is issued to correct the Rule of Judicial 
Administration that is cited in the Filing Electronic Court Documents Standards
that are referenced herein and attached hereto.
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used in the judicial branch to receive and maintain court records by electronic 

means, established the Document Storage Workgroup (workgroup) and charged it 

with determining long-term goals and requirements for the storage of electronic 

court documents.  After considerable research, the workgroup recommended and 

the commission endorsed the use of Portable Document Format for Archiving 

(PDF/A) as the standard for court document storage.  PDF/A is recognized as the 

international standard for long-term archival storage.  Use of PDF/A for the storage 

of electronic court records will maintain longevity of court PDF files and improve 

the security and preservation of case-related documents.

The preferred format for documents filed through the Florida Courts E-

Filing Portal (Portal) is PDF/A or a current equivalent, although the Portal allows 

and will continue to allow documents to be submitted in Word, WordPerfect, and 

other PDF formats.  The Portal will check each document submitted to the Portal 

for the required PDF/A format and convert documents that are filed in the other 

allowed formats.

Document Storage and Backup of Electronic Records Standards

Electronic court records custodians are responsible for the storage, 

processing, and accessibility of court documents and shall ensure electronic court 

documents that are part of a court file are stored in PDF/A format.  This is a day-

forward initiative and does not require clerks of court to convert previously stored 
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files into the PDF/A format. The record copy will retain the original intelligence 

as a PDF/A document; however, the redacted copy will not be required to maintain 

the original intelligence.  Clerks of court must continue to follow the requirements 

of the Americans with Disabilities Act when providing on-demand, redacted 

documents.  Additionally, digital signatures, electronic notarization, or digital 

hashes are not required; nevertheless, if they are included in the PDF, the 

signatures may be flattened.2

All clerks of court shall implement storage of documents in PDF/A format 

no later than June 1, 2021. The Court recognizes that clerks of court are in varying 

stages of readiness to implement PDF/A, and those clerks that are ready to move 

forward are encouraged to do so as quickly as practicable. Any clerk of court that 

determines their office cannot comply with the deadline must file, no later than 

December 31, 2020, a request for an extension of time that sets forth precise

reasons for the non-compliance, describes the implementation steps that have been 

taken, and details the specific date of expected full compliance.

The Florida Courts Technology Commission determined no standards for the 

backup of online records were currently in place as a means to ensure continuous 

 2. Flattening refers to transforming an interactive PDF document into a non-
interactive PDF document.  When a PDF document is flattened, a user cannot 
modify the data in the document fields.
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data protection. Thus, the Technical Standards Subcommittee (subcommittee) 

developed and the commission endorsed Backup of Electronic Records Standards 

for all electronic systems. These standards define the minimum responsibilities of 

the custodians of the electronic court records and are effective immediately upon 

the entry of this administrative order.3

Conclusion

For the reasons stated above, the Court hereby adopts the Filing Electronic 

Court Documents Standards and the Document Storage and Backup of Electronic 

Records Standards, which are attached hereto and incorporated herein by 

reference.

DONE AND ORDERED at Tallahassee, Florida, on June 10, 2019. 

_________________________________
Chief Justice Charles T. Canady

ATTEST:

______________________________
John A. Tomasino, Clerk of Court

 3. If a custodian stores court-related data from another jurisdiction or 
agency with stricter requirements, the custodian must comply with the stricter 
requirement for that data.

_____________________________________________
Chief Justice Charles T Canady

AOSC19-23 6/10/2019

AOSC19-23 6/10/2019

_____________________________________________________________________________________________________________________________________________________________________________________________________________________
John AAAAAAAAAAAAAAAAAAAA. TTTTTTTTomasino, Clerk of Court

AOSC19-23 6/10/2019

AOSC19-23 6/10/2019
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Document Filing 

Document filing will be conducted in accordance with Standards for Electronic Access to the 
Courts and Fla. R. Jud. Admin. 2.525, Electronic Filing.  

The Portal:
The Portal will accept new filings in Word, WordPerfect, PDF, and PDF/A formats. The 
preferred format for filing is the PDF/A format where original document intelligence has 
been maintained.
Documents filed through the Portal will be provided to the clerk in PDF/A format when 
the clerk is able to receive and store a PDF/A document as follows: 

o Documents filed in an approved PDF/A format will be provided to the clerk as 
originally filed.

o Documents filed in Word or WordPerfect format will be converted to an approved 
PDF/A format.

o Documents filed in other searchable PDF formats will be converted to an  
approved PDF/A format. 

o Documents filed in other non-searchable PDF formats will be rasterized (i.e., 
converted into bitmap file format) as an approved PDF/A format. 

o Digital signatures and digital notarizations will not be passed or maintained by 
the Portal.  
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 Document Storage and Backup of Electronic Records Standards 
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Document Storage Format 
 
Electronic court records custodians are responsible for the storage, processing and accessibility 
of electronic court documents.  Custodians shall ensure that: 

Electronic documents that are part of a court file (i.e., the record copy) are stored in the 
PDF/A format.

o This is a day-forward requirement.
o Upon implementation of the PDF/A requirement for incoming filings, existing 

electronic documents may remain in their current format(s) if the clerk 
maintenance system (CMS) is capable of managing multiple file formats.

The record copy of each electronic court document retains the original document 
intelligence (i.e., as filed with the Portal) with the exception of features that use a digital 
hash.  For example, digital signatures and electronic notarizations may be flattened and 
the certificates invalidated as the document moves through the filing process.

Redaction and Americans with Disabilities Act (ADA) Compliance 
 

Redacted copies of electronic court documents are not required to retain the original 
document intelligence.  These copies may be flattened to accommodate existing redaction 
workflow processes. 
Custodians of electronic court documents are not responsible for adding ADA-
compliance features to documents that they did not originate.  However, custodians are 
required to follow acceptable ADA practices for access to court documents.

  
 
Backup of Electronic Records 
 
Electronic court records custodians are responsible for the security, availability, and integrity of 
electronic court records (images and data) under their care.  Custodians shall ensure that: 

Electronic court records in their care are securely backed-up and any backup data stored 
at a third party location must also be encrypted. The custodian of the electronic court rec-
ords shall have exclusive access to the encryption key. In instances where vendors are 
supporting appliances onsite and are required to maintain an encryption key, the custo-
dian will have operational policies and procedures that serve as a control prohibiting ven-
dor access without invitation and monitoring. 
The production data or backup copy will reside in a hardened (CAT 5) facility. If a hard-
ened (CAT 5) facility is unavailable, a tertiary copy (redundant backup) will also be 
maintained in its own offsite, independent facility. The production electronic court rec-
ords and at least one copy of the backup(s) shall not be housed in the same building. 
Agreements with third party offsite vendors acknowledge the confidentiality of electronic 
court data they store, and prohibit data mining and other access/use of the data for any 
purpose other than to make the data accessible to the custodian.  
All backup copies of court data must be readily available to the custodian for access and 
restoration. 
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Random sample testing is performed annually to verify that data is accessible and recov-
erable. 
Any known breach, or other malicious event, is reported to the chief judge or his/her de-
signee and the Chief Information Security Officer at the Office of the State Courts Ad-
ministrator Office of Information Technology as part of the custodian’s Computer Secu-
rity Incident Response plan.  
All court backup data is stored in the United States.  
Physical and electronic data transfer processes conform to the confidentiality and security 
guidelines set forth in the Data Exchange Standards.  

These requirements are minimum requirements. If a custodian stores court-related data from an-
other jurisdiction or agency with stricter requirements, the custodian must comply with the 
stricter requirements for that data.
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The Taxpayer Roadmap 2019
An Illustration of the Modern United States Tax System

A-36



��������	
���

����������������������
������
���������
�����
���� !"#��$%&'()���

�

*+,-.-+/01�

234546789�

:89;<=;�

>7?4?�

@A76B9�

@7;4873�

C746?�

D7E�

D7E�

F9738A�GH�

I98�

FGH8A�

@A76B9�

2?8789�

D7E�

D7E�

J4676K473�

DH76?7K84G6?��

LMN�OPQNR�

� �

� � �

SMTU�OMMVNT� �

�

�

�

�

WNXN�
OYXXPZPNZ�

� �

� � �
[\]\̂\�
_\TTP̀�

� � �

� �
a]U�
[̂MbYcd\T�

�

�

� �

�
ONXM�
efgMYTVN�

� �

� � �

ONTRPN�
h\RQNT̀�

� �

�

� �
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E�FGHIJKL�MNOJ�PONNL�QRS�TOMGUON�VOGJ�UOW�UR�HRXYNI�OU�Z[�\GNNGRJ]�
^�FRR_IS�MNOJL�UR�UOW�POMGUON�̀OGJL�OU�O�abG̀bIS�SOUIa�YXU�bOL�JRU�MSRcGHIH�HIUOGNL�RJ�UbGL�MNOJ]��
d�FRR_IS�MNOJL�UR�LIU�ILUOUI�UOW�IWI\MUGRJL�YOP_�UR�UbI�effg�NIcINLh�UOWGJ̀�ILUOUIL�OU�ijk�QRS�JIU�lRSUb�RcIS�Zm]j�

\GNNGRJ]�
n�FXUUG̀GÌ�bOL�LUOUIH�bI�olRXNH�PRJLGHISa�O�lIONUb�UOWh�bRlIcISh�bI�bOL�JRU�MSRcGHIH�HIUOGNL]�
p�FXUUG̀GÌ�MNOJL�UR�LIU�ILUOUI�UOW�IWI\MUGRJ�UR�oMSqef[f�NIcINL]a�rRS�effg�ILUOUI�JIU�lRSUb�RcIS�Zm]j�\GN�lISI�

LXYsIPU�UR�ijk�UOWh�QRS�efft�JIU�lRSUb�RcIS�Ze�\GN��lISI�LXYsIPU�UR�ijk�UOW]�
u�FXUUG̀GÌ�bOL�LUOUIH�bI�olRXNH�PRJLGHISa�O�QGJOJPGON�USOJLOPUGRJL�UOWh�bRlIcISh�bI�bOL�JRU�MSRcGHIH�HIUOGNL]�
v�wOSSGL�bOL�LUOUIH�UbOU�LbI�GJUIJHL�RJ�o\O_GJ̀�UbI�URM�[k�OJH�PRSMRSOUGRJL�MOx�UbIGS�QOGS�LbOSI�UbSRX̀b�\RSI�

MSR̀SILLGcI�GJPR\Ih�MOxSRNNh�OJH�ILUOUI�UOWah�bRlIcISh�LbI�bOL�JRU�MSRcGHIH�HIUOGNL]�
y�wOSSGLKL�MNOJ�PONNL�QRS�f]ek�UOW�RJ�LURP_�USOHILh�f][k�RJ�YRJH�USOHILh�OJH�f]ffek�RJ�HISGcOUGcI�USOJLOPUGRJL]�
z�{NRYXPbOSKL�MNOJ�lRXNH�UOW�POMGUON�̀OGJL�OU�RSHGJOSx�SOUIL]�
E|�{NRYXPbOSKL�MNOJ�lRXNH�UOW�oPOSSGIH�GJUISILUa�OL�RSHGJOSx�GJPR\I]�
EE�}K~RXS_IKL�MNOJ�lRXNH�UOW�POMGUON�̀OGJL�OL�RSHGJOSx�GJPR\I]�
Ê��OJHISLK�MNOJ�lRXNH�oIJH�UbI�LMIPGON��NRlIS��SOUIL�QRS�POMGUON�̀OGJLa�
Ed��OJHISLK�MNOJ�PONNL�QRS�O�MSR̀SILLGcI�SOUI�RJ�ILUOUI�UOWh�oILUOUIL�cONXIH�QSR\�Zm]j�\GNNGRJ�UR�Z[f�\GNNGRJ�lRXNH�YI�

UOWIH�OU�O�ijk�SOUI��ILUOUIL�cONXIH�QSR\�Z[f�\GNNGRJ�UR�Zjf�\GNNGRJh�OU�O�jfk�SOUI��ILUOUIL�cONXIH�QSR\�Zjf�\GNNGRJ�

UR�Z[�YGNNGRJh�OU�O�jjk�SOUI��OJH�ILUOUIL�cONXIH�OU�\RSI�UbOJ�Z[�YGNNGRJh�OU�O���k�SOUI]a�
En��OJHISKL�QGJOJPGON�USOJLOPUGRJ�UOW�PONNL�QRS�UOW�RQ�f]jk�QRS�LURP_�USOHILh�f][k�QRS�YRJH�USOHILh�OJH�f]ffjk�QRS�

HISGcOUGcI�USOHIL]�
Ep��OSSIJKL�UOW�MNOJ�PONNL�QRS�OJ�OJJXON�lIONUb�UOW�OLLILLIH�RJ�JIU�lRSUb��GJPNXHGJ̀�ONN�lRSNHlGHI�OLLIUL��RQ�oek�RJ�

JIU�lRSUb�OYRcI�Zjf�\GNNGRJ�OJH�mk�RJ�JIU�lRSUb�OYRcI�Z[�YGNNGRJ]a�
Eu��OSSIJKL�MNOJ�lRXNH�ILUOYNGLb�o\RSI�MSR̀SILLGcI�ILUOUI�UOW�SOUILa�OJH�lRXNH�SIHXPI�UbI�IWI\MUGRJ�UR�UbI�effg�

NIcIN�RQ�Zm]j�\GN]�
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IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON
DIVISION THREE

Thomas J. Stevenson, Personal 
Representative Of The Estate of Lorna 
Stevenson,

Respondent,

v.

Brent T. Stanyer and Douglas, Eden, 
Phillips, DeRuyter and Stanyer, P.S.,

Petitioner.

)
)
)
)
)
)
)
)
)
)
)
)

No. 35970-1-III

UNPUBLISHED OPINION

 KORSMO, J. — Attorney Brent Stanyer and his firm (Stanyer) were granted 

discretionary review of the trial court’s refusal to dismiss at summary judgment this legal 

malpractice action brought by the estate of one of his clients.  Stanyer contends that no 

material questions of fact exist concerning the scope of his representation.  We agree and 

reverse.

FACTS

In late 2015, Stanyer was engaged to review the will, codicil, power of attorney, 

and health care directive of Lorna Stevenson.  Ms. Stevenson was 92 at the time she 

engaged Mr. Stanyer; she empowered her son, Thomas Stevenson, to communicate with 

FILED
JULY 3, 2019

In the Office of the Clerk of Court
WA State Court of Appeals, Division III
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Stanyer.  Mr. Stevenson subsequently became the personal representative of her estate

and is the plaintiff in this action.

Stanyer received a listing of Ms. Stevenson’s assets and then met with both Lorna 

and Thomas Stevenson to review the existing documents and discern his client’s wishes.  

He then prepared an updated will, power of attorney, and health care directive.  Ms. 

Stevenson executed those documents February 1, 2016.  The will left her estate in equal 

shares to her two children, Thomas Stevenson and Louise Everett.

 One of the assets Stanyer had reviewed was a trust of which Lorna Stevenson was 

trustee.  The primary asset of the trust was a lake home in Idaho that Ms. Stevenson and 

her husband, Dr. Richard Stevenson, had placed in trust decades earlier.  Upon Dr. 

Stevenson’s death in 1989, the trust sheltered the property from estate taxes.  The trust 

held the lake property for the benefit of Lorna Stevenson; upon her death, it was to pass 

in equal shares to Mr. Stevenson and Ms. Everett.  

Lorna Stevenson died August 6, 2016.  Stanyer was requested to begin the probate 

process.  Upon learning that he and his sister would face significant capital gains taxes 

upon sale of the lake property, Mr. Stevenson hired another lawyer to represent the estate.  

He eventually initiated this malpractice action as personal representative of Lorna’s 

estate.

The essence of the complaint was that Stanyer should have advised Lorna 

Stevenson to have entered into an agreement with the trust beneficiaries to dissolve the 
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trust and take the lake property as her personal asset.  In theory,1 the transfer would 

increase the basis in the lake home now owned by Lorna, but the increased basis would 

be sheltered from federal estate taxes by the significant increase in the estate exemption 

since the creation of the trust.2 The damages were estimated to be $159,000 in capital 

gains taxes to be paid by the beneficiaries. 

 Stanyer eventually moved for summary judgment, arguing that any tax burden 

arising from the property passed by Dr. Stevenson’s trust was beyond the scope of his 

representation of Lorna Stevenson.  The children were not his clients and the tax burden 

was not that of Lorna’s estate.  

 Concluding that material questions of fact existed concerning whether Stanyer was 

requested to give tax advice, the trial court denied summary judgment.  Stanyer sought 

discretionary review, which our commissioner granted.  The commissioner noted that 

there was no evidence indicating that Lorna intended Stanyer to give tax advice for the 

benefit of the trust beneficiaries. 

A panel considered the matter without hearing oral argument. 

1 Stanyer disputes the efficacy of this approach.  This appeal does not require this 
court to weigh in on the topic.

2 The federal exemption was $225,000 when the trust was created.  That amount 
had risen to $5,000,000 by 2016. 

A-42



ANALYSIS 

The dispositive issue presented is whether the record suggests that Stanyer owed a 

duty to consider the tax consequences of Lorna Stevenson’s will on her beneficiaries.3

There is neither a factual nor a legal basis for so concluding.  We initially consider the 

governing legal standards before turning to the question of duty. 

Appellate courts review summary judgment rulings under well settled standards.  

The reviewing court sits in the same place as the trial court and applies de novo review.  

Hubbard v. Spokane County, 146 Wn.2d 699, 706-707, 50 P.3d 602 (2002), overruled on 

other grounds by Rose v. Anderson Hay & Grain Co., 184 Wn.2d 268, 358 P.3d 1139 

(2015).  The moving party bears the initial burden of establishing that it is entitled to 

judgment because there are no disputed issues of material fact.  Young v. Key Pharm.,

Inc., 112 Wn.2d 216, 225, 770 P.2d 182 (1989).  If a defendant makes that initial 

showing, then the burden shifts to the plaintiff to establish there is a genuine issue for the 

trier of fact.  Id. at 225-226.  The plaintiff may not rely on speculation or having its own 

affidavits accepted at face value.  Seven Gables Corp. v. MGM/UA Entm’t Co., 106 

Wn.2d 1, 13, 721 P.2d 1 (1986).  Instead, it must put forth evidence showing the 

existence of a triable issue.  Id.  

3 Accordingly, we need not address Stanyer’s additional argument that the estate 
suffered no damages from the alleged attorney error. 
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 The elements of a legal malpractice action are: (1) an attorney-client relationship 

that gives rise to a duty of care, (2) an act or omission by the attorney in breach of that 

duty, (3) damage to the client, and (4) proximate causation between the breach of duty 

and the damage incurred.  Hizey v. Carpenter, 119 Wn.2d 251, 260-261, 830 P.2d 646 

(1992).  The standard of care is uniform throughout the state of Washington: “that degree 

of care, skill, diligence and knowledge commonly possessed and exercised by a 

reasonable, careful and prudent lawyer in the practice of law in this jurisdiction.”  Cook, 

Flanagan & Berst v. Clausing, 73 Wn.2d 393, 395, 438 P.2d 865 (1968).   

It is the first of these elements that is at issue in this case.  Stanyer denies that tax 

advice for the trust beneficiaries was within the scope of his attorney-client relationship 

with Lorna Stevenson; he was hired to update Lorna’s estate plan and effectuate her 

desire that the two children take equally from her estate.  The estate argues that while the 

estate is the only client, basic estate planning includes tax planning and required Stanyer 

to advise Lorna about the possibility of converting the trust property to her personal 

property in order to enhance her estate and pass more of it to her heirs.   

 Stanyer expressly denies that he was asked to undertake any tax work on behalf of 

the beneficiaries and notes that the trust asset was not the property of Ms. Stevenson.  

Clerk’s Papers (CP) at 34.  Mr. Stevenson stated in his affidavit that he was familiar with 

his mother’s retention of Mr. Stanyer and was present during their meetings.  He then 

states: “At the time of Mr. Stanyer’s retention it was my mother’s intent that her death
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not result in a taxable event either to her estate or the beneficiaries of her estate.”  CP at

112-113.    

The problem for the estate is that Mr. Stevenson’s affidavit does not state that his 

mother’s intent was ever expressed to Mr. Stanyer.  It states that he was present when his 

mother and Mr. Stanyer met, and it states that she intended that there be no tax 

consequences from her death.  There simply is no indication that her desire to avoid tax 

consequences for the children was ever communicated to Mr. Stanyer.  Similarly, the e-

mail communications between Stanyer and Stevenson, offered into the record by both 

parties, do not mention the issue of tax advice. 

 Similarly, neither party has provided authority suggesting that estate planning 

advice necessarily encompasses consideration for the tax consequences faced by the 

beneficiary.4 Indeed, the question of whether the estate or the beneficiary was to bear the 

tax consequences could easily create a conflict of interest for an attorney trying to 

represent the interests of both.   

The estate failed to present evidence showing that Stanyer was asked to engage in 

an analysis of the best way for the beneficiaries to receive the trust asset.  Since the lake 

property was not an asset of Ms. Stevenson’s, and Stanyer was never hired to give advice 

concerning her trusteeship, it also is difficult to see how any general duty to provide tax 

4 It is easy to foresee that such an obligation could become very onerous if there 
were numerous beneficiaries and assets.   
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